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SUMMARY 
Land-use planning and control is fast becoming 
a major issue in the United States. Dwindling 
natural resources, a growing population, a 
recognized need for a quality environment, and 
several incidents of controversial resource manage-
ment have brought land-use problems to the public 
eye. State land-use legislation, numerous court 
cases, and extensive debate have resulted. Central 
to the general debate is concern over the role of 
government in this area, formerly considered to be 
the realm of the individual and private firm. This 
paper is designed to help clarify the role of govern-
ment in land-use planning and control by analyz-
ing the powers available to government entities in 
providing opportunities for outdoor recreation. 
Land-use controls available to public agencies 
charged with the responsibility to provide op-
portunities for outdoor recreation fall into three 
categories from a legal viewpoint, but can be 
grouped in two from an administrative and opera-
tional viewpoint: (a) regulation and financial in-
centives and (b) public acquisition. In the optimal 
situation, land-use control through regulation and 
financial incentives is designed to maintain public 
values while allowing the land to remain in private 
ownership with little or no explicit financial 
burden placed on the owner. Control through 
public acquisition of property rights, conversely, af-
fects private ownership and owners directly. 
Regulations or use of governmental police 
power control use of private property in the in-
terest of promoting the general public welfare, and 
no compensation is required to the owner. Ex-
amples of regulations include zoning, subdivision 
controls, parkland dedication, and the official map. 
Land-use control through financial incentives 
can include both government spending powers and 
special tax arrangements. These are used to in-
fluence private land use and to secure compliance 
with government programs. In certain instances, 
regulation and financial incentives can be more ef-
fective when used together, particularly in the case 
of zoning and special tax arrangements. 
Public acquisition of rights to landed property 
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is another means of controlling land use for out-
door recreation purposes. Acquisition can be either 'Ii 
complete or partial, depending on the needs of the 
agency. Complete acquisition is desirable when a IS 
high degree of control is needed to maintain or de- n~ 
velop an outdoor recreation project or program. in 
When total control is not necessary, partial acquisi- ID! 
tion or easements may be used. Easements can be l!ll 
acquired; for example, scenic and open-space ease- tu 
ments. Development right~ _ also can be acquired 
through a recent innovation, development-rights 
transfer. Property rights may be acquired through 
voluntary or involuntary measures. The spending 
power of government allows agencies to purchase 
needed land or easements from owners willing t.o 
sell. Through the power of eminent domain, gov- en 
ernment agencies can acquire property rights isl 
against the owner's will through the process known li 
as condemnation. Rights obtained through condem-
nation must be for "public use," they must be ob- n, 
tained through the due process of law, and just 
compensation must be paid the owner. n 
Government agencies also can influence land ru 
use through their proprietary power. Management !1 
of public lands is a key to quality land use. 
Management objectives and disposal policies on 
specific public lands can directly and indirectly de-
termine the use of private and other public lands 
for outdoor recreation purposes. 
Different governments and agencies have differ· ~ 
ing abilities to control land use. Not every agency 
can use every power. For example, although the 
federal government has the general power to tax, it 
has no authorization for property taxation. 1 a 
Usually, however, one or more land-use controls 
are available to government agencies for purposes 
of providing outdoor recreation opportunities. 
Agency administrators and natural resource 
managers should determine which combination of 
legally usable powers will most effectively 
facilitate outdoor recreation programs and projects 
desired. To help insure a successful program, legal ~ 1 
counsel should be consulted. ~ 2 
Land-Use Controls for Outdoor Recreation Areas1 
by Ervin G. Schuster, Henry H. Webster, and Richard D. Ullrich2 
o Land-use planning and control, including 
tht preservation of open space, has been a matter of in-
tense public concern for several years. This concern 
has resulted in passage of major legislation in a 
considerable number of states and serious delibera-
ra_t tion of federal legislation in several successive 
Congresses. Examples of state legislation range 
from protection and management of quite specific 
natural resources (for examples, shorelands in 
Wisconsin, coastal wetlands in Massachusetts, and 
prime agricultural land in California) to relatively 
complete control of state growth such as in Hawaii. 
Vermont, Florida, and Oregon are states that re-
cently passed land-use legislation falling midway 
along this scale. Particularly well-documented and 
interesting accounts of the passage of pieces of 
legislation are available in three excellent analyses 
no • published by the Conservation Foundation (24). 
~eq Concern over land-use planning and control has 
~ ~ strengthened in the United States several times 
I jili over the past 150 years. This concern initially had 
a strong urban orientation. Washington, D.C., and 
!all Savannah, Ga., were very early examples of 
ime carefully planned cities in which land use in 
J U$ growth areas was controlled by public ownership of 
es Q 1 land and other devices (22). Specific concern for 
Jy preservation of open space began more than 100 
la!\ years ago with creation of Yellowstone National 
Park. Subsequent efforts, including creation of both 
dill the National Park and National Forest systems, 
had substantial connection to concerns for open 
pace, although there also were other, more com-
modity-oriented objectives, particularly in the case 
of National Forests. The 1920s and 1930s were 
periods of intense and renewed concern for land-
use planning and control. One major focus then 
was on agricultural adjustment and the gradual re-
moval of settlement from areas of marginal soil 
productivity, poor living conditions, and high costs 
for public services. Another major focus was on the 
legal basis for urban land-use control. In a famous 
court case originating in Ohio, the Supreme Court 
in 1926 established the constitutional basis for zon-
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ing. In the next few years, every state enacted 
enabling legislation for zoning, and nearly every 
city passed a zoning ordinance. A substantial lapse 
of concern for land-use planning and control oc-
curred after this period of intense activity. After 30 
or 35 years of dormancy, interest in land-use plan-
ning and control returned during the early 1970s. 
Focus is again on urhan growth and its effects on 
rural land uses (including agriculture, wildlife 
habitat, water, forests, and related natural re-
sources), on provision of recreational opportunities, 
on energy supply, and on creation and protection of 
a quality environment for living. 
A number of urgent factors have brought about 
this revival of interest in land-use planning and 
control. One principal factor is population shifts-
shifts that are simultaneously moving population 
both from rural to urban areas and from the center 
to the periphery of those urban areas (50). A second 
principal factor is rising concern for a quality liv-
ing environment, a concern that led to passage of 
the National Environmental Policy Act and a large 
number of other specific actions. A third principal 
factor is rising concern about adequate supplies of 
many resource commodities-food, timber, energy, 
and others. All these factors, and most notably 
their interactions, heighten the need for carefully 
considered choices about uses to which specific land 
resources are to be put. In short, society is facing 
some major land-oriented problems. For example, 
Ellefson has pointed out that over the next three 
decades ( 40 ): 
1. Nearly 20 million acres of rural land will be 
taken over by urban sprawl; 
2. three million acres of land will be paved for 
highways and airports; 
3. seven million acres will be shifted from 
agriculture to recreation and wildlife 
purposes; and 
4. about 2 million acres will be required for the 
200,000 miles of needed electric power lines. 
Anxiety and interest about the increasing demands 
placed on a finite and sometimes fragile land base 
are a reality. The form of this concern may change, 
and its rate of growth fluctuate, but it seems likely 
that concern about natural resources will substan-
tially increase in the foreseeable future (21). 
This study focuses on a part of land-use plan-
ning and control-that part carried out by agen-
cies providing opportunities for outdoor recreation. 
These agencies are found at many levels of govern-
ment federal, state, regional (both inter- and intra-
state), county, and municipal. The role played by 
agencies differs widely from one geographic area to 
another. For example, federal agencies are ex-
tremely important in Montana; both state and 
federal agencies are vitally important in Michigan; 
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more influence can be exerted over the uses made 
of land resources when they are held in public 
ownership than when they are held by private 
owners (7). The extent to which a government can 
influence a land-use objective by manipulating re-
sources is largely related to the amount of land 
area under its jurisdiction. With one-third of the 
nation under its administration, the federal gov-
ernment can exert the greatest influence. Ag-
gregate ownership data, however, shield wide geo-
graphical variation; the northern Lake States have 
particularly heavy concentrations of state and 
county ownership. 
Proprietary powers have a great potential for 
influencing land use and recreation programs 
through either: (a) disposal policy of government-
owned lands or (b) actual management objectives 
being pursued on these lands. The legal basis for 
proprietary powers depends heavily on the specific 
public purpose to be served. The major limitations 
of proprietary actions are that they must not be in 
violation of public law or sanction and that they 
must be accomplished within the scope of public 
funds available. 
The right of a government to spend monies, the 
spending power, has often been termed the "power 
of the purse." Proprietary power and spending 
power can be related since spending power is one 
way a government can finance proprietary goals. 
The spending power may be used to acquire the 
very lands to which the proprietary power will be 
applied. Government's power to spend is much 
broader, however, extending beyond proprietary 
goals and into the private sector. Spending has in-
fluenced land-use through subsidies and cost-
sharing programs as well as through direct efforts 
to control through property rights. This last ap-
plication is probably the most widely used form of 
the spending power in controlling land use. 
Governmental acquisition of land or property 
rights may involve voluntary sale by the private 
owner. Or it may involve condemnation and fixing 
of value via the power of eminent domain (11). 
Voluntary sale is ordinarily used to the maximum 
extent feasible. Condemnation usually is reserved 
for projects of overriding public importance where 
some of the owners refuse to sell voluntarily at 
reasonable prices. 
Eminent Domain 
The end result of acquiring rights to land under 
the eminent domain power is exactly the same as 
when the spending power is used to acquire rights. 
The government controls the desired land rights, 
and the landowner receives the fair market value 
for the rights relinquished. The process, however, is 
quite different. Under the spending power, rights 
are voluntarily sold by the landowners; under emi-
nent domain, they are involuntarily relinquished. 
Condemnation is the procedure by which 
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property is taken and compensation paid under the 
power of eminent domain. Several types of condem-
nation warrant mentioning. Advance condemnation 
is public acquisition of private rights to land in ad-
vance of actual need (32). This often is desirable 
because escalation of land prices occurring between 
project .approval and commencement may be 
avoided, as well as loss of land to incompatible 
private uses. Advance condemnation may be 
particularly important for projects that require a 
unique site; for example, waterfowl habitat where a 
swamp, once drained, would have no value. The 
authority of several highway commissions t.o use 
advance condemnation has been upheld in several 
court cases, particularly where a relation of con-
demnation _ to a comprehensive plan can be 
demonstrated (92, p. 19). 
Excess condemnation involves acquisition of 
more land than is needed for direct and immediate 
project purposes. In specific instances, this may be 
important to protect project integrity or to allow for 
future expansion. "Excess condemnation can be 
used to acquire land for such purposes as small 
parks along a highway, or a neighborhood park ad-
jacent to a school, or a buffer between a city and 
adjacent residential areas" (32, p. 14). Cities also 
have used excess condemnation to allow for future 
street widening (42). State constitutional pro-
visions and acceptance by particular courts have 
provided the legal basis for excess condemnation 
(7). 
Access condemnation concerns additional com-
pensation to landowners when a public project im-
pairs access to other lands that remain in private 
ownership. In some instances, a loss of access value 
can be readily determined, as in one involving dif-
ferential value of a farm before and after installa-
tion of a highway right-of-way (79). In other in-
stances, it is very difficult to determine the value of 
"landlocked" property. Some agencies avoid this 
difficulty by buying entire properties, then resell-
ing unneeded portions. 
Lease condemnation involves special problems 
that arise when the property rights to be con-
demned already have been leased from one party to 
another (23). If the entire leasehold is condemned, 
the lease is terminated, and the rent obligation is 
discharged; if the leasehold is only partly con-
demned, the lease may continue, depending on the 
extent of the remaining interest . The lessee will be 
paid if the person has compensatory rights at the 
time of condemnation. The gross compensation 
award is divided between lessee and lessor in pro-
portion to legally provable interests. 
Even the casual observer will note that applica· 
tion of eminent domain procedures is quite co~­
troversial. The amount of "just compensation" IS 
often at the heart of the controversy. Extreme 
points of view exist. The agency may see a greedy 
landowner trying to exploit the public purse. The 
landowner may see a heavy-handed government 
bureaucracy attempting to impose its will on a de-
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fenseless landowner. These extreme views are often 
found when condemnation is applied for outdoor 
recreation purposes. One reconciling analysis 
states that just compensation in earlier days of 
abundant horizons and resources was relatively 
easy and nonimposing on any specific landowner. 
Today, however, the land base suitable for outdoor 
recreation activities is ever:shrinking. Sackman 
asks: 
Is it fair or equitable to impose a major 
burden of these very real items of loss on 
individual condemnees ... ?(69, p. 194). 
The difficulty may stem from a failure to recognize 
that compensation should consider both the impact 
on the land as well as impact on the owner of the 
land. The distinction being raised is between 
property rights and civil rights. This expanded con-
cept may be more reflective of the type of "just 
compensation" commanded by state and federal 
constitutions (69). 
Both eminent domain and the spending power 
(when used for this purpose) involve explicit or 
direct acquisition of property rights. Direct control 
over land use for outdoor recreation purposes is 
quite common. However, it is not always necessary 
or desirable to acquire all property rights- the fee 
simple- in land. When acquisition of only some 
rights is appropriate, the easement is commonly 
a used. 
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Partial Property Rights Acquisition 
An easement encompasses the rights held by 
one person to use another's land for special 
purposes (7). Easements may be acquired by 
purchase, deed reservation, gift, condemnation, ad-
verse use, or possession throughout the prescriptive 
period, or the doctrine of custom (83). Easements 
are of two types: affirmative (positive) and 
negative. An affirmative easement is a right to 
make limited use of land owned in fee by someone 
else; for example, one person may acquire the right 
to hunt or build a road on another person's land. A 
negative easement is the right to prevent a 
property owner from using the land in specified 
ways (93). If a landowner agrees, in a legal sense, 
not to construct billboards on the land owned, a 
negative easement is involved. A restrictive cove-
nant attached to the deed to property is a more fre-
1t quently used device that accomplishes essentially 
;at~ the same purpose as a negative easement. 
n p Another way of classifying easements relates to I the location of the lands owned by each party in 1pJi the easement agreement. An "easement appurte-
3 c nant" is an easement held by the owner of nearby 
00" I ~and and is used in connection with that land. For 
:tre instance, if a hunting club were to secure the right I to enter an adjoining landowner's land for purpose 
of retrieving fallen gamebirds, an easement ap-
purtenant would be involved. An easement "in 
gtoss" is ownership of an easement that has 
nothing to do with ownership of nearby lands (93). 
That is, an easement in gross "is not created to aid 
the holder of the easement in the use of his land" 
(55, p. 51). 
One of the first uses of easements for open-
space purposes occurred in 1893, when the State of 
Massachusetts authorized the Boston Metropolitan 
Park Commission to acquire rights to land (92). 
Easements have since been used in different 
degrees in land-use programs. Probably the major 
effort to fully utilize this tool occurred in 1961, 
when the State of Wisconsin began a $2 million re-
source development and conservation program in-
volving easement acquisition (49). 
The cost of an easement incurred by a public 
agency has been the subject of much discussion in 
the literature. Although some authors consider cost 
in a social or opportunity cost context, most talk 
about market transaction cost (33, 78). Discussions 
usually center around the argument as to whether 
or not the easement price paid approximates the 
cost of fee simple acquisition; there is no reason to 
expect any general answer to this controversy. In 
theory, the cost of an easement depends on the 
value, reflecting both quantity and quality, of the 
rights transferred. Attempts to identify indepen-
dent variables that influence total easement cost-
kind of easement, timing, negotiator- have been 
made (49, 89, 90). 
Several conceptual methods have been sug-
gested to determine the cost incurred by an agency 
when acquiring an easement. One simple rule is to 
estimate the difference in fair market value of the 
land with (after) and without (before) the ease-
ment. This difference will represent what is being 
given up and, hence, the easement cost. Other cost-
estimating techniques are: (a) the value of the 
property right acquired considered in isolation, 
plus damages to the remainder; (b) the value of the 
right, considered as a part of the whole, plus 
damages to the remainder; and (c) the damages to 
the remainder included in the value of the rights 
taken (27). 
Attempts to estimate the cost of various types of 
easements have used two basic approaches. First, 
theoretical calculations have been made to de-
termine what a specific type of easement should 
cost (27, 80, 81). For instance, if a piece of land, 
without easement restrictions, could produce net 
revenues of $50 per acre annually, and it produced 
$40 per acre annually with the easement, 
capitalized land value (using a discount rate of 
10%) is $500 per acre in the first instance and $400 
per acre in the second; therefore, the agency should 
be able to acquire the property rights associated 
with the easement for $100 per acre. A second ap-
proach uses empirical data. Cost estimates for 
various types of easements are obtained from ap-
praisals that consider numerous factors pertinent 
to the particular type of easement desired (49, 89, 
90). In aggregate, the total cost associated with ac-
quiring property rights in an easement varies 
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widely, from some small fraction of the fee simple 
price to actually more than the value of the fee. 
The value of property rights is but one component 
of cost. A public agency, therefore, may well be 
more concerned over total acquisition costs than 
simply over property rights; in some cases, nonland 
acquisition costs far exceed the costs associated 
with rights acquired (72). Advantages, disadvan-
tages, and conclusions regarding easements have 
received widespread attention (6, 34, 44, 60, 81, 87, 
91, 93). Some of the more important disadvantages 
are: 
1. It is difficult to accurately determine and 
enumerate the exact rights being acquired. 
2. It is difficult to assess the value of land, for 
property-tax purposes, on which an ease-
ment has been granted. 
3. Because the price of an easement is based 
on the loss of value, needed easements may 
be exceedingly costly in semideveloped 
areas where landowners expect land values 
to rise rapidly in the future. 
4. Although an easement, theoretically, may 
be taken in perpetuity, experience has 
shown that early invalidation is quite com-
mon; on the other hand, renewal problems 
have been encountered when easements are 
taken for less than perpetuity. 
5. Agency-landowner misunderstandings fre-
quently occur and raise questions as to the 
validity of the easement, especially when 
the agency attempts to keep its intentions 
secret. 
6. The risk always remains that, if the public 
agency decides to give up its interest in a 
long-held asset, there is no way to recoup 
the public outlay. 
7. Easement acquisition funds often have been 
tied to an unreliable source of revenue such 
as a tax on cigarette sales, where, if 'these 
sales drop, acquisition funds diminish. This 
difficulty also applies to outright acquisi-
tion if similar revenue sources are used. 
8. Landowners are uncertain about the effect 
of an easement on their income and (or) 
property taxes. 
9. Acqu~sition personnel have difficulty ap-
pra1smg land values when properties are 
taken only in part. 
10. Easements are difficult to administer on 
lands that receive heavy public use. 
11. It is difficult to devise a uniform type of 
deed fo~ an eas~ment without becoming in-
volved m complicated legal technicalities. 
12. Easements are not likely to permanently 
secure lands against development. 
13. ~asement enforcement programs often are 
inadequate, and it is difficult to obtain a 
c?urt injunction against prospective 
v10lators. 
. Th~re i~ som~ confusion regarding terms used 
m conjunction with easements. The name given to 
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an easement may imply acquisition of a specific set 
of rights or, alternatively, it may be used in a 
general sense referring to several types of ease-
ments. The number of easements used in open-
space programs is a small portion of the total set of 
easements possible and includes: (a ) conservation 
easement, the general term, including hunting and 
fishing rights, scenic beauty protection, and others 
(37, 87); (b) conservation easement (per se) (34); (c) 
scenic easements, the general term, including 
parks, parkways, highways, and others (92); (d) 
scenic easement (per se); (e) development-right 
easement; (f) right-of-way easement (92); (g) airport 
easement (92); (h) water-control easement (92); (i) 
game and fish management easement (49); (j) open-
space easement; (k) cropping-rights easement (15); 
and others. 
Scenic easements and development-right (or 
open-space) easements have received widespread 
attention. A scenic easement may be defined as "a 
restriction imposed upon the use of property . .. for 
purposes of preserving the ... attractiveness of 
lands. In the grant, the grantor agrees to refrain 
from the erection of any advertising structure, or 
... new structure, or alteration of any existing 
structure, without the consent of the grantee" (80, 
p. 531). Scenic beauty along high:ways and his-
torical sites and buildings have been preserved 
through this easement (57, 60). The term "scenic 
easement" may also be used as a simple way of 
describing the surrender of a wide variety of sight· 
oriented privileges of land use (13). 
The scenic easement has had legal difficulties 
regarding condemnation. Courts have previously 
stated flatly that an easement of view was too am-
biguous and would not be recognized (93). The 
following is a statement of a recent court position: 
It should be clear, of course, that if 
the taking of a scenic easement by emi-
nent domain meets the public use test, r , 
the expenditure of public funds to pay a 
the landowner for the easement acquired t 
will necessarily satisfy the "public d 
purpose" test. On the other hand, a de- e 
termination that the taking serves t: 
"public purpose" does not self-evidently f< 
mean that the taking is for the "public (( 
use." The major difficulty in this regard ti 
arises from the fact that a scenic ease- 5 
ment is essentially a set of land-use 
restrictions imposed on private property, 
and that the public does not acquire any 
affirmative "use" privileges in the con-
ventional sense. 
Assuming ... scenic easements can be 
deemed for a public use if it is for a 
public purpose, the next question is 
where a public purpose can be found 
... (There) can be little doubt . . . , 
acquisition of scenic easements ... will be 
held to constitute a "public purpose" (30, 
pp. 226 and 231). 
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Yet, even if a project is for public purpose and with 
due process, it can still be argued that there is no 
"necessity" for the taking of a scenic easement at 
that location. If this location were selected by a 
legislature, the challenge would almost certainly 
fail; but if it were agency-determined, the 
challenge would be open to judicial scrutiny (30). 
Another difficulty arises when a landowner at-
t.empts selling the land without mentioning the 
easement, and a misunderstanding results (93). 
Failure to record an easement usually is rare, 
however, especially when public funds have been 
expended for it. Inconvenience and other dif-
ficulties will be reduced if the easement is 
routinely recorded as a legal document. Recorda-
tion legally puts everyone on notice and therefore 
imparts notice to subsequent purchasers. Still, it is 
doubtful whether burden of a scenic easement "in 
gross" (such as the case of a single-isolated ease-
ment) is enforceable against subsequent owners. 
The burden of "appurtenant" scenic easements (as 
in the case of a scenic easement protecting the out-
skirts of a parkY will, however, remain valid after 
ownership changes (30). Enforcement of easement 
conditions also is a problem. Courts typically will 
not issue injunctions to prohibit actions before the 
fact; thus, anticipated problems cannot be pre-
vented (93). 
A development-rights easement may be defined 
as a negative easement wherein the grantor (a 
landowner) agrees to give up the right to develop 
the property in the pres~nt, but retains the right to 
continue existing use (47). This also is known as an 
open-space easement (56). Typically obtained for 
some period less than perpetuity, future develop-
ment of the property, after some period of time, is 
possible (37). Property rights associated with de-
velopment-rights easements may be either 
purchased or condemned. They also may supple-
ment zoning when the fine line between regulation 
and "taking" becomes an issue. If the courts decide 
that part of an ordinance is "taking," the whole or-
dinance may be voided. The development-rights 
easement, however, may be applied to the ques-
tionable parts of the ordinance, and by thus paying 
for the taking, the overall ordinance remains valid 
(51). Some disadvantages uniquely associated with 
the development-rights easement are (35, 47, 51, 
56, 60): 
1. The biggest problem with the. development-
rights easement is determining the value of 
lost rights. 
2. This type of easement, when applied spatial-
ly over large areas, may almost totally pre-
vent the development of the land. 
3. Because most of the land close to metropoli-
tan areas has the potential for urban de-
velopment, acquiring this land for full 
development rights would require a sum ap-
proaching that of fee simple acquisition. 
4. Development rights do not possess a clearly 
defined character in law since there is dif-
ficulty in defining what is being taken, and 
flexible definitions will not be enforced by 
the courts. 
5. The community is normally required to pay 
at once for all development values that the 
owner is not now prepared to realize. 
6. There may be unfairness to the landowner or 
the community because of uncertainty sur-
rounding the potential for future develop-
ment. If the land has no clear or evident 
future development value, the price should 
be $0. If one speculates positively on poten-
tial development, the price should be greater 
than $0. Either position may, in reality, be 
incorrect. Compensation will be unfair in 
retrospect. 
Recently, a more comprehensive treatment of 
the concept has been developed in terms of 
establishing a system of transferable development 
rights for the entire private sector. This will be dis-
cussed later. 
At times, problems associated with easements 
are sufficient to work to the detriment of an agency 
or its land-use program. Yet it may be desirable to 
control only some property rights. The purchase 
leaseback/resale technique may be used to great 
advantage in this situation. 
A governmental unit can acquire less than fee 
simple interest in land by purchasing the land in 
fee, then disposing of unneeded rights through 
lease or conditional resale where the terms of re-
sale include specified conditions (34). Under the 
purchase leaseback: (a) land usually does not re-
main on the tax roll, (b) land maintenance costs 
usually are borne by the government, and (c) en-
forcement of lease provisions usually is easy. This 
method is particularly applicable to handling com-
mercial development in a park. With purchase and 
resale with conditions: (a) resale conditions are en-
forceable through a suit for damages or injunction 
relief, (b) the land remains on the tax roll, and (c) 
the government does not incur maintenance costs. 
The resale approach is particularly useful in 
urban-renewal projects (37). 
Some disadvantages associated with purchase 
followed by leaseback or resale are (51, p. 197): 
1. There is strong popular reaction against the 
government or its agent going into the real 
estate business. 
2. Method requires large financial outlays, at 
least initially. 
3. There are difficult "public purpose" constitu-
tional problems. 
4. It is difficult to adequately frame deed 
restrictions. 
5. Condemnation with long-term leaseback 
might put many landowners in a tenurial re-
lationship with the government. 
6. Although these techniques may be accepta-
ble for limited purposes, they are not 
generally good for large-scale programs, 
simply because of the enormous amount of 
land t~ansactions involved. 
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LA D·USE CO TROL THROUGH 
REGULATIO S 
A D FINA CfAL INCE TIVES 
m of outdoor recr ation opportuniti 
prov id d with land remaining wholly in 
priva own r hip. ituation in which a private 
nterpri dir ctl provid th opportuniti 
(often for an admi ion fe ) are obvious and imple 
xampl . Th re are, how ver, other more complex 
·1 uation . They relate most commonly to 
r er ational opportunitte that do not require 
dir ct ac : to land. only that it be maintained in 
a particular condition. pen pace i a case in 
point. I major value frequently are for observa-
tion from r sid ntial and other recreational areas 
or from routes of travel. Keeping it open is the ma-
jor issue. wn rship i Jes important o long as 
m ans to mesh public and private value and ob-
ligations are appropriately developed. 
Land-u control through regulation and finan-
cial me ntives i designed to me h these value 
and obligation . Regulations include zoning and 
s veral related devices. uch regulation require 
private owners to u e their land in ways that pro-
tect public values-or, more commonly, require 
private owners not to u e their land in ways 
eriously impairing public values. Financial incen-
tiv ar arrangements designed to encourage 
private owner to voluntarily protect public values. 
Th y al o are arrangements designed to permit 
private owners to conform to regulations with less 
financial acrifice (often no sacrifice) than would 
otherwise b the case. Both special tax arrange-
m nts and sub idie are involved. 
Regulations 
ontrol of land use by regulations is an exercise 
of the police power of government. To date, such 
control of land use has been used primarily in 
urban ituation . But such control now also is be-
ing used in ome rural locations (and considered in 
other ) with particularly crucial natural resource 
value . 
Police power is "a concept under which the 
legi lature may constitutionally in terfere with the 
use of private property, ... but for which no com-
pen ation i required because the property is not 
being taken for public use" (46, p. 8). Police power 
lie with the tat.es. The U. S. Consti tution carries 
no expre federal authority. The basic rationale 
and limit to the use of police power lie in the due 
process and equal protection clauses of the 14th 
Amendment to the U. S. Constitution (11): 
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... nor hall any State deprive any person 
of life, liberty, or property, without due 
proce of law; nor deny to any person 
within its jurisdiction the equal protec-
tion of the law ( 4). 
Th 5th 
Th 
tak 
Courts and commentators have been 
unsucce sful in drawing a ( teadfast 
line between taking and r asonabl 
regula tion because of the incon istency 
among prior case and the lack of 
criteria for rationally d ciding futur 
cases (14, p. 2). 
Central to this problem is that the standards 
u ed to identify a taking are constantly evolvm 
For years, the dominant and accepted criterion 
that a taking involved physical seizure or physical 
possession. This obviously ca ts property rights m 
a restricted context and is fundamentally at odds 
with the earlier discussion of property as a bundl 
of rights. The possession criterion refers to the en· 
tire bundle. It is too restrictive. A more modem ex· 
pansion incorporates the notion of "damaged." 
The intellectual , and pragmatic, 
problem that arises is that many state 
constitutions go beyond the simple n~ 
tion that compensation must be provided 
when property is "taken" and require 
payment for property "taken or 
damaged." Moreover, in some states, 
whose constitutions contain only "tak· 
ing" clau es, the courts have construed 
them as including damaging (10, p. 259 
Short of outright physical seizure, how is •uk· 
ing or damaging" to be recognized? The donunant. 
and time-honored guide is the diminution~-¥11ue 
theory and harm/benefit t.est. This test requil"' 
d 
e 
e 
compensation if the regulation(s) creates a com-
munity benefit but does not allow recovery if it pre-
vents a harmful land use (25). The criterion for 
recognizing a particular economic injury as a tak-
ing is the extent of economic loss-value diminution. 
If great enough, a taking will result. How much? 
The answer-is very elusive. One author states: 
The extent of value diminution that 
the courts will permit as an incident of 
police power regulations in a specific in-
stance simply cannot be known in ad-
vance (19, p. 37). 
To further complicate matters, it has been 
argued that even the "bundle of rights" view of 
property is too narrow. The argument goes like 
this: Property rights should not be considered only 
within the context of property boundaries, but 
rather, the interrelated nature (external effects) of 
property usage should be recognized. The notion of 
"public rights" is advanced, rights held by the 
public beyond the property's boundary. Although 
largely speculat.ion, if this view were to be ac-
cepted: 
Much of what was formerly deemed a 
taking is better seen as an exercise of 
the police power in vindication of what 
shall be called "public rights" (70, p. 
151). [emphasis added] 
The essence of this idea is to modify the value-
diminution test to what is called the "diminution-
balancing test" (63). Under this test, compensation 
is required when the infringement on private 
property is so substantial as to outweigh the public 
benefit; severity of the restriction will not 
necessarily mean a taking (14). 
Other changes are occurring. The use of the 
police power is designed to promote the public 
welfare by restraining and regulating the use of 
liberty and property (48). A striking evolution in 
police power lies in the area of re-evaluating the 
concept of public welfare. Heretofore, welfare has 
been very narrowly defined and interpreted. The 
courts now say that "general welfare" has a mean-
ing of its own, quite apart from the other aspects of 
health, safety, and morals (11). Applications of the 
police power need ohly tend to accomplish some 
declared public end, and resource or environmental 
protection is an acceptable public purpose (62). Re-
~nterpretation of "public welfare" has had a major 
impact in the area of recreational and open-space 
land use, especially through zoning. 
The range of specific land-use regulations is 
broad, including such diverse controls as building 
codes and agricultural production controls. Major 
regulations related to outdoor recreation op-
portunities include zoning, subdivision control, and 
the official map. Zoning is simply the division of 
land into districts having different regulations. 
Control of subdivisions can play a vital role in pro-
moting and protecting the interests of the land sub-
divider, home buyer, and the community in 
general. Recreation-oriented subdivision controls 
may vary quite widely. They can require the de-
veloper to dedicate some land for public use or 
leave certain areas available for open space before 
the subdivision plan will gain governmental ap-
proval. A main value of a community's official map 
is that it indicates, at an early date, where specific 
public service facilities are to occur; the developer 
is then forewarned not to develop sites so indicated. 
This device has not been used much in rural and 
natural resource programs, although important for 
urban purposes. 
Zoning is the most widely applied recreation 
land-use control falling under the police power (20). 
It has been primarily an urban land-use control. 
Changing patterns of urbanization, however, have 
emphasized the importance of nonurban lands and 
provided the stimulus to seek solutions to new 
problems. Rural zoning was developed to meet, in 
part, these new needs. The mechanics of rural zon-
ing have been thoroughly discussed elsewhere (76). 
Rural zoning can be traced back to 1692 when 
Massachusetts granted Boston and other market 
towns the power to influence the location of "of-
fensive" industries such as slaughterhouses, still 
houses, and houses for "trying, tallowing, and cur-
ing leather" (76). The State of Wisconsin is· 
generally acknowledged to have initiated the first 
major rural zoning actions in 1929, restricted to the 
northern cutover areas. Leaders saw an op-
portunity to use restrictions against year-round 
residences as a means of checking the "back to the 
land" movement, not from enthusiasm for land-use 
control (7). The leading case concerning the legali-
ty of rural zoning was Zahn v. Board of Public 
Works in 1925, when the California Supreme Court 
held that zoning of rural areas was reasonable (26); 
this decision was tested and reaffirmed by the U. S. 
Supreme Court (85). 
Many of the problems encountered when zoning 
is applied in a rural or open-space context result 
from the fact that this type of zoning is sometimes 
inherently different from the more traditional 
urban zoning. Some of these differences are (52, p. 
6): 
1. Open-space regulations are usually designed 
to protect scenic beauty, preserve wildlife, 
control water pollution, and protect 
watersheds, rather than the traditional ob-
jectives of protecting public health and pre-
venting nuisances. 
2. Unlike other land-use controls, which pro-
vide reciprocal benefits, open-space 
regulations benefit the regulated landowner 
little, if at all. 
3. Many areas to which open-space regulations 
are applied are highly erodible, have steep 
slopes or high water tables which naturally 
limit profitable use of land such that the 
regulations may render an area uneconomic 
to operate. 
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Some specifically rural-oriented zoning districts 
have been developed and used in open-space 
projects (11, 35, 66, 75, 94): 
l. Conservancy or conservation districts, 
2. Shoreland districts, 
3. Greenbelt districts, 
4. Forest only or forest and recreation districts, 
5. Floodplain districts, 
6. Agriculture only districts, 
7. Development districts, 
8. Large lot districts, and 
9. Historic districts. 
These districts are neither mutually exclusive nor 
used in all zoning ordinances. They indicate the 
range of districts currently in use. The notions of 
aesthetics and zoning flexibility are particularly 
important in outdoor recreation. 
Much of the movement today in providing open 
space is grounded, not only on community growth 
and health arguments, but also, and possibly to a 
larger extent, on the basis of aesthetics. In recent 
years, much controversy has centered on the topic 
of aesthetics. Past problems with justifying zoning, 
and other police powers, on aesthetic grounds cen-
tered around the courts' view that "aesthetics" 
meant art and refined culture and could not be con-
strued to influence health, safety, or general 
welfare (9). Early courts looked at aesthetics only 
as a luxury (68). Police power could not be used to 
accomplish purely aesthetic objectives (38). Promo-
tion of aesthetics was rejected because it meant un-
reasonable interference with private property or 
that there was an insufficient relationship between 
the statute and the public purpose served (53). 
Some progress toward aesthetic zoning has been 
made, but the pattern of court decisions is still sub-
stantially unclear (9, 59, 86). Courts no longer 
systematically invalidate legislation having 
aesthetics as one of its purposes (68). But, at the 
same time, courts have been slow to accept that 
zoning regulations may serve the general welfare 
when based entirely or primarily on aesthetic con-
siderations. Many state courts have justified this 
sort of zoning on grounds of economic well-being 
and not of aesthetics (1). The case for aesthetics is 
made easier i{ the area being zoned is of historic, 
substantial scenic, or civic importance (29). In 
situations in which the courts had upheld zoning 
on purely aesthetic grounds, they had either de-
fined aesthetics in a highly specialized way or 
found that the challenged legislation was sustain-
able by reference to some traditional police power 
objective (96). In balance, it seems that the his-
torical trend is toward acceptance of asthetic zon-
ing per se, but this is not yet the case. 
When the idea of comprehensive zoning (later 
called Euclidean zoning) was first initiated in New 
York in 1916, it was thought to be a milestone in 
advancing the use of police power. Authorization 
for government to comprehensively plan orderly 
community growth and development was con-
sidered a great innovation. This feeling was equal-
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ly applicable to comprehensive zoning of rural 
areas. Subsequently, it has been found that com-
prehensive planning is a two-edged word. m 
now argue that instead of a mile tone, com-
prehensiveness is really a millstone (64). Cou 
now widely accept that zoning and other poli 
powers must, not only be comprehen ive 
themselves, but also be part of an overall cc n· 
prehensive plan. To the extent that the origi 31 
comprehensive plan was well founded and 90<.icil 
conditions tended toward the static, a plan might 
be long lived, and changes unnecessary. To the ex 
tent that these conditions do not hold, chang" 
becomes desirable. Social environments have been 
changing rapidly in recent years. Planners ma 
find themselves "locked" into a comprehensive plan 
because the courts resist tendencies to quickly 
change to a new comprehensive plan. The question 
arising is how to make a zoning ordinance that i, 
firm and comprehensive today but that can 
altered easily to meet a changed environment 
tomorrow. In a gross sense, planners want an or-
dinance that the court will find comprehensive but 
yet has enough "loopholes" to allow change as th 
need dictates. Several techniques do provide de-
sired flexibility (29, 32, 36, 43). 
l. Amend the ordinance: This device is almost 
self-explanatory. When an ordinance 
becomes out-of-date, the government merely 
initiates action to develop a new ordinance. 
2 . Zoning variance: Standard zoning· 
enabling legislation often allows an adjust· 
ment board to authorize variation from the 
terms of the ordinance when not contrary to 
the public interest. Owing to special condi· 
tions, a literal enforcement of the provisions 
of the ordinance will result in unnecessary 
hardship. The variance was designed to be a 
safety valve. Rather than destroying the en· 
tire zoning ordinance, a variance is legally 
authorized. 
3. Special exception or use: A post-World War 
II idea, this permits a use not otherwise 
permitted in a particular district when cer· 
tain conditions specifically set out in the or· 
dinance satisfactorily exist. The special ex· 
ception differs from the variance technique 
in that the exception provision authorizes 
special use, while the variance techni~ue 
relaxes regulations. Note that zoning 
amendments, variances, and exceptions are 
in part a solution and in part major sources 
of difficulties. They are a solution t.o the ex· 
tent that they are safety valves. But they 
often cause great departures from e~en· 
handed administration of zoning, e~ly 
in areas where the administration of r.on' 
is largely in the hands of those most 
fected by it. . a 
4. Floating zone: The floating :wne IS 
relatively new concept. It amoun~ tD r.on-
ing for a purpose, but not settiDI any 
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specific district boundary. Floating zones 
are especially applicable to an area that can 
be developed in several ways. Instead of 
lines drawn on a map, appropriate develop-
ment standards are established for land-use 
alternatives. This procedure makes it possi-
ble tO commit an area relative to a general 
objective (development standard) without 
specifying the means (land-use) and thereby 
gaining flexibility. 
5. Contract zoning: This is also a relatively 
new technique, particularly applicable 
where a proposed land-use is not adequately 
covered by the zoning ordinance. The con-
. tract idea is used when neither the variance 
nor the special exception appropriately deal 
with a proposed land-use. For instance, an 
early ordinance that listed blacksmithing 
as an acceptable business for a district 
might not be able to cope with the advent of 
automobile manufacturing. The govern-
ment and affected party form a contract of 
performance under which both presumably 
benefit. Contract zoning is legal in some 
jurisdictions and not in others. Where il-
legal, it is described as "bargaining with 
the police power" and banned on grounds 
that it undermines uniform application of 
zoning ordinances. 
6. Density zoning: Largely a suburban de-
velopment device, density zoning is used to 
provide open space by altering the usual 
family residential pattern. Density zoning 
permits higher density development on part 
of the development site, with lower density 
on the remainder. This pattern of lumpy de-
velopment gives rise to areas of open space. 
7. Cluster zoning: This technique is just the 
opposite of density zoning. Instead of put-
ting more people on one lot, the basic idea 
here is to maintain some overall density 
and vary the lot size. The developer is al-
lowed to reduce the size of the permitted or 
allotted number of lots for a given area and 
group or cluster them together. The unused 
area is then open space breaking up the 
housing development pattern. 
8. Planned unit development: This method re-
quires comprehensive planning within a de-
velopment project, be it a neighborhood 
residential community or recreation area. 
Such planning must minimize adverse ef-
fects of the planned unit development on 
adjacent surrounding areas. In return for 
minimizing these external effects, the 
planned unit development is not required to 
directly conform to zoning requirements of 
the surrounding areas. 
9. Timed development: This method provides 
for change-over time within an existing or-
dinance. This is done by tying allowed 
changes to capacity of the governmental 
unit to provide public services required by 
development. The best known example is at 
Ramapo in the New York City metropolitan 
area. There, the rate of development is tied 
to the ability of the municipality to provide 
needed public utilities such as sewer, water, 
roads and other transportation facilities, as 
well as schools. The State Supreme Court in 
New York has upheld the validity of this 
ordinance. 
10. Critical area designation: Needed change in 
zoning toward greater restrictions can be 
accommodated through power of an ap-
propriate level of government to designate 
critical areas at appropriate times. Critical 
area designation has been used for a varie-
ty of specific purposes including protection 
of water supplies, waterfowl habitat, and 
scenic resources associated with a 
metropolitan area river. Several states have 
enacted and used critical areas legislation; 
Florida and Minnesota are widely 
recognized examples. 
Within limits, these techniques constitute the 
major device to provide planners with flexibility. 
They are judicially acceptable techniques, but not 
on a carte blanche basis. Heretofore, one technique, 
usually considered undesirable, has received 
widespread application. When a government 
periodically modifies its zoning ordinance, it may 
rezone certain areas in response to a landowner; 
this gives flexibility. When small area rezoning is 
abused, it is called "spot zoning." The term may be 
used to describe zoning of a spot. Illegal, spot zon-
ing can be invalid on both statutory and constitu-
tional grounds. On statutory grounds, the amend-
ment may not be in accordance with the com-
prehensive plan; on constitutional grounds, it often 
amounts to arbitrary legislative favoritism in re-
zoning the tract which may violate "due process," 
"equal protection," or both (29). Needless to say, 
spot zoning should be avoided. 
Control over land-use through the police power 
in general, and specifically zoning, has led to many 
difficulties over the past years. One remedial ap-
proach says that zoning is neither as efficient nor 
as equitable as alternatives: merging of 
ownerships, use of covenants, and a reformulation 
of the nuisance doctrine are recommended by El-
lickson (41). Another approach involves a modifica-
tion of how police powers are administered. A re-
cent innovation in land-use controls, which is 
purported to combine the best features of the police 
powers and controls involving public acquisition of 
property rights, is the compensable regulatwn 
scheme. This is discussed later. 
Police power, spending, and eminent domain 
often are confused. One reason for confusion is that, 
while distinctions are often presented in black and 
white with cases illustrating extremes, reality 
often lies in the gray zone. 
Nothing seems to stay put for very long, 
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least of all the point at which judges will 
draw the line between police power and 
the power of eminent domain (25, p. 77). 
However, some general differences can be stated. A 
fundamental difference involves the extent or scope 
of control applicability; police powers tend to bro~d­
ly affect significant portions of the ~orn_mumty, 
while control through eminent domain is m~re 
restricted impacting on individuals or groups of in-
dividuals.' Another difference involves t~e reason 
for controlling property rights. Property ng~~ cor,i-
trolled under the police power serve the pubhc 
purpose;" under eminent domain, they are for 
"public use." Police power generally atte~pts to 
promote the general welfl:ire by pre~enting un-
desired activities, while eminent domain and spen-
ding attempt to further the general welfare by pro-
moting what is desirable. 
Under the police power, the rights of 
property are impaired, not because they 
become useful or necessary to the public 
or because some public advantage can be 
gained by disregarding them, but 
because their free exercise is believed to 
be detrimental to the public interest; it 
may be said that the State takes 
property by eminent domain because it 
(property acquired) is useful to the 
public, and under the police power, 
because it (exercise of rights) is harmful 
(48, p. 17). 
Further distinctions between these powers involve 
"just compensation" and "taking." Compensation is 
required only when property rights are acquired 
through exercise of eminent domain or spending 
(5). And finally, only under the spending power, are 
rights obtained from a private owner voluntarily; 
under eminent domain, they are taken. As a prac-
tical matter, an important question relates to when 
compensation is required; the following have been 
suggested as criteria for compensation, which help 
distinguish between the police power and eminent 
domain (77, p. 607): 
1. Has a "property interest" of the kind that 
could pass between private owners been in-
volved or affected? That is, a known species 
of private property interest must be involved. 
2. Has the interest been taken? Has the 
property interest been transferred from an 
owner to the condemning entity? 
3. May the government agency invoke the emi-
nent domain power in this instance? Is this 
action in furtherance of some objective that 
is within the power of that particular gov-
ernmental body? 
Table 1 presents some relevant distinctions. 
Financial Incentives 
Financial incentives may involve both govern-
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ment spending powers and special tax arrange-
ments. Both seek to close financial gaps between 
public and private values and obligations. Special 
tax arrangements are notably important in public 
efforts to influence private use of land. 
There are four major ways that governments 
have implemented the spending power in the area 
of land-use control (6, 46). First, rights to land can 
be acquired; these were discussed earlier . . Seco.nd, 
grants have been provided to support desired im-
provements, and educational programs have been 
initiated, resulting in changes of land use. These 
grants have been termed "bribes-in-~id'.' (11'. p. 26). 
Third credit programs have had an indirect impact 
by p;oviding access to project financing. Fourth, 
subsidies and technical-assistance programs have 
been provided to individual lando~e~s: Instead. of 
providing state governments and ind1v1duals with 
standards of performance or regulations, the 
federal government has tended to use sub~idies, 
price supports, matching funds, and other aids to 
secure program compliance. 
The power to levy taxes is one of government's 
oldest and best known powers. Taxation has been 
used to influence property rights as a land-use con-
trol in four general ways: (a) foster more intensive 
land use, (b) promote conservation goals, (c) atta~n 
particular tenure goals, (d) discourage certain 
types of land use (7, p. 545). 
Use of taxation as a land-use control is not 
without controversy. The most widely accepted role 
of taxes is to enable government to acquire the 
revenues necessary to finance its own operation. A 
second role involves taxation to influence ac-
complishment of public policy (e.g., .homest:ead tax 
credits investment credits, etc.). This role 1s much 
less widely accepted. While it is clear that ~he ~ 
is an appropriate revenue-producing device, 1~ 
function as an appropriate policy instrument is 
often debated. Government spending is the ac-
cepted tool to accomplish public policy. Y_ et, it is 
possible to prompt the results of a spending pro-
gram through taxation; a tax designed as. a 
revenue device will necessarily act as a negative 
spending device. This being the case, taxation is 
always an implicit policy tool. It is inevitable t~a 
taxation will influence some public policy. 
Complete separation of the revenue and policy 
roles is rarely possible (47). 
Tab l e 1. (;ove rnrrent-l andowner re l at ions hips i n property riahts 
acquisition. 
Govern~nt 
Rights acquired via Objecti ve 
Spending power Promote good 
Eminent domain 
Pol ice power 
Acceptance of 
property gift 
or donation 
Pronot e good 
Prevent harm 
P rorro te good 
or 
Prevent harm 
Pdvate property owner 
Compensated Rights rel i!!!lu.1.!,h<. 
Yes Vo1untar1h 
Yes 
No 
No 
lnvoluntartll 
lnvC1luntart It 
Voluntadh 
The dual role played by taxes calls for an un-
usually high level of prior planning when taxation 
is used as a land-use control (85). Some taxes may 
and can be employed to influence land use, while 
other taxes influence land use as a by-product. A 
distinction may be made between taxes on the 
basis of thefr dir~ct and indirect influence on land 
use. The major types of taxes that either directly or 
indirectly affect land use are: (a)'property tax, (b) 
special assessment tax, (c) capital gains tax, (d) 
severance tax, and (e) other taxes such as sales and 
business taxes (7, p. 534). Of these, the property 
tax, or seme variation, is the most important and 
widely used. State and local levels of government 
are in the best position to influence land use with 
this tax. "After three unhappy attempts to use 
federal property tax levies, Congress has aban-
doned this approach as substantially unworkable" 
(6, p. 342). 
Taxation designed to promote more intensive 
land use has allegedly caused a withdrawal of 
large areas of land away from open-space functions, 
· particularly around urban areas. Normally, land is 
valued for property tax purposes under the 
"highest and best" use. While this is an economic 
concept, taxation often is used to further social ob-
~ jectives. The problem of taxation in open space 
n areas is to transform a system of taxation that is 
inherently biased against land uses of low market 
ot value into a system that actually encourages this 
le sort of land use. 
ie Not only have past tax programs supposedly 
A been related to the loss of open space, but re-
tc· vamped tax programs have been recommended and 
ax used as solution vehicles. In reality, tax program 
h modifications usually only maintain the status quo. .c Ra :ax ther than being a positive step toward the ac-
it complishment of public policy, such tax solutions 
typically amount to a defensive or "holding" tactic 
ac· to insure that future public policies are not pre-
; 1 eluded by current private actions. In a general 
iro· sense, tax solutions are based on the idea of chang-
ing the taxation basis from the value as de-
ive termined by the market to that determined by 
1 1 social desires, which often reflect current or status 
;ha quo use. Approaches to tax modifications vary 
icY widely ·among states and have been discussed in 
,jic detail elsewhere (8). The two most widely used 
modifications of property taxation relating to open-
space programs fall under the heading of use-value 
assessment (65). They are preferential taxes and 
tax def err al. 
Preferential taxation is a technique whereby 
the government attempts to encourage the status 
9uo land use by removing the incentive to change 
. .-- its use. Neither originated with nor restricted to 
!J.•!1 the open-space context, preferential taxation need 
,,n• not be the result of a conscious policy action; it can 
t,,11• result simply from erratic administration of a 
tt l" """' neutra property tax system. 
,.111 Preferential taxation consists of outright 
forgiveness for part of the real property tax that 
would have been levied on a parcel of land if the 
assessed value were based on fair market value 
and not "use-value" (32). Some land-use planners 
have argued that open-space land can be main-
tained by taxing at less than fair market value. 
Several states have enacted preferential tax pro-
grams; they often do not withstand court action 
(43). The schemes run into problems with constitu-
tional provisions that one person's land must be 
taxed the same as everyone else's-on the basis of 
fair market value (91). Nevertheless, special taxa-
tion arrangements have been used with some 
modest success in protecting agricultural, forest, 
and other types of rural and open land from pre-
mature development. The Williamson Act in 
California is one such arrangement that has been 
judged to be at least partly successful in protecting 
agricultural land (18). 
Another modification of the property tax system 
to encourage open-space reservation is tax deferral. 
Under the tax deferral system, the tax assessor 
values the open-space land parcel both in terms of 
its use-value and its highest and best use value. 
Landowners are then given the option of paying 
the tax on either basis. If the person elects to be 
taxed on the use-value basis and later converts to 
another use, the back tax differential is charged 
(43). 
Some authors are less than totally impressed by 
tax modification as a device to keep lands in an 
open status (47, 91). One argument goes like this: It 
is high land values, not taxes, that induce sales of 
open-space lands. If true, tax modifications may be 
ineffective controls of land use. A recent innovation 
addresses that issue- the Vermont land gains tax. 
To discourage rapid conversion of open space, a tax 
(up to a 60-percent rate) is levied on short-term 
gains resulting from sale of land (4). Although this 
device may dampen speculation in land, the impact 
on sales of land held for long periods is less certain. 
Regulations and Incentives 
The techniques and rationale associated with 
land-use control are constantly changing. Zoning 
and other forms of the police power are criticized 
on "taking" grounds. Eminent domain is a drastic 
form of control. It and other techniques used to ac-
quire fee simple interests are expensive. Easements 
and tax system modifications have problems. Not 
surprisingly, composite systems of land-use con-
trols have been advanced that tend to take the best 
features of several controls; undesirable features 
are discarded. 
Foremost among these composites is a system of 
"compensatable regulations." Under such a system, 
compensation can be allowed for possible "takings" 
or for economic damages resulting from the regula-
tions. The purposes served by such a system are 
varied, but include the purposes served by scenic 
easements and other controls over development 
(73). 
17 
Regulation and financial incentives can be used 
together. Specifically, zoning and special tax ar-
rangements keyed to present-use values can be 
used jointly. So combined, they are likely to be 
more effective than either would be separately. The 
regulatory part of this combination directs use; the 
incentive part encourages the owner to accept such 
direction. Direction and encouragement are a 
meaningful combination. 
Regulation and compensation payment for loss 
of private value would also be a combined method. 
Fully applied, they could be extremely expensive. 
The validity of regulation without compensation, 
the "taking issue" discussed earlier, has indeed 
been a matter of intensive controversy and con-
siderable misunderstanding (17). This type of com-
pensatable regulation would largely defuse concern 
over "takings." An analysis of past court cases, 
however, indicates that regulations without com-
pensation have been legally sustained more often 
than frequently supposed (13). Such regulations 
have been sustained particularly when there is a 
clearly demonstrated connection between specific 
regulations and the resource values they are de-
signed to protect. They also have been sustained 
particularly when designed to protect regional 
rather than strictly local values. Nevertheless, a 
system of regulation that explicitly provides for 
compensation has the distinct merit of maintaining 
integrity and longevity of the system. 
One of the most widely publicized forms of com-
pensatable regulation systems involves compensa-
tion for economic damage, as opposed to "taking," 
resulting from regulations. Two approaches should 
be noted: (a) guaranteed-value method and (b) 
transferable development rights. 
The guaranteed-value method is quite 
straightforward (51, 82). First, the value of the land 
in question is determined by using the fair-market 
or just-compensation values, as if the land were be-
ing condemned. Second, this value is guaranteed in 
the event the land should lose some of its value to 
government-imposed regulations. Third, a detailed 
set of regulations controlling land use is developed 
and imposed on the landowners. Fourth, if regula-
tions lower the present-use land value, the 
landowner can claim immediate compensation. If 
the landowner feels that the imposition of regula-
tions takes away development value, he may at 
any time claim compensation to the amount of the 
owner's guarantee, by submitting his property to 
public sale, where the amount of loss can be de-
termined. The amount of compensation that the 
landowner receives is the difference between the 
guaranteed value and the amount that is received 
from the public sale. This difference is given to the 
landowner by the governmental entity that im-
posed the regulations. 
The guaranteed-value method is similar to the 
Enl?lish Greenbelt system of guarantees (56). The 
mam advantages lie in the fact that the sum of all 
reimbursements, plus the sale value, must not be 
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greater than the original or guaranteed value. No 
unnecessary public funds are expended because the 
landowner is paid only when value loss is de-
monstrable. Because society will eventually pay on-
ly for rights obtained, a lower initial outlay of 
public funds is required. A lower overall cost 
relative to either partial or complete property 
rights acquisition is incurred, with valuation un-
certainties eliminated. Because the guaranteed 
value is for the fee, it does not overestimate the de-
velopment rights portion and is a good method to 
use where lands are very valuable and close to a 
city. Finally, this method is extremely flexible. 
Decreases in land value after a given date may re-
sult from public regulations. These regulations 
may then be changed in any way that is publicly 
desirable. Any subsequent loss in value is then the 
result of additional public regulations and will be 
routinely compensated. 
The guaranteed-value method, as stated, has an 
important peculiarity. If countervailing pressures 
(or phenomena) exist such that, while the regula-
tions per se lower the value, other pressures raise 
it so that the observable new land value is greater 
than the guaranteed value, society pays nothing for 
the regulatory cost. In such a case, the loss due to 
regulation: would not be demonstrable. On the 
other hand, if one set of regulations decreases the 
value, the owner is reimbursed. If a second set of 
regulations raises the value, does the landowner 
pay back the difference? The system is primarily 
based on value lost. Presumably, procedural 
modifications are possible. 
Following are some disadvantages associated 
with this control (43, p. 571; 56, p. 25): 
1: Decision between either absolute regulation 
and absolute compensation · does not allow 
compromise. 
2. Administration is extensive and complex. 
3. Regulations are difficult to enforce. 
4. Eventual costs are difficult to predict. 
5. Public ownership of development rights is 
widespread. 
6. Landowners are denied right to speculative 
value of their property. 
7. Regulations are impermanent, subject to the 
same "erosion" through development 
pressures as zoning. 
Another composite land-use control device is 
known as the "transferable development rights" or 
"floating rights" system. Although still largely in 
the discussion stage, several cities have made ef-
forts to implement this type of system-New York 
City, Chicago, and others. The basis for this system 
is an overall set of development regulations for 
each zone in a particular area. Owners having use 
of their property restricted would be compensated 
by being allocated "rights,'' in effect, to a zoning 
variance in another district; the "rights" would be 
transferable (bought and sold) on the open market 
and exercised by another owner (73). 
The basic elements of a transferable develop-
ment rights system are (88, p. 225): 
l. The right to develop land is a quantifiable 
and transferable incident of land ownership, 
separable from the normal surface property 
ownership right, the latter being largely de-
fined in terms of present uses of the surface 
area. 
2. Development rights can be quantified and al-
located to each parcel of land on an equitable 
basis, consistent with a master plan for the 
district by means of a process similar 
perhaps to zoning. Some owners would get 
more rights than the plan would permit 
them to use; others would get fewer rights. 
3. Development rights may be severed from the 
residual rights of present use in a fashion 
similar to mineral or subsurface rights. 
4. Under governmentally established guide-
lines, development rights may be transferred 
(bought and sold) in specific quantities, from 
one parcel of land to another, not necessarily 
contiguous, but in the same development-
rights district or zone. 
5. When an owner seeks to develop the tract to 
its fullest physical capacity and to maximize 
profits, the person must generally be re-
quired to purchase additional development 
rights from owners of land on which develop-
ment has been restricted and who therefore 
have a surplus of rights. 
6. The owner of land on which development is 
restricted receives cash for the sale of unus-
able rights and is thus compensated for the 
restriction on the right to develop his proper-
ty. Payment comes from the purchasing de-
veloper and not from tax sources. 
Under this system, a person selling all assigned 
rights could not develop the land, and no tract of 
land could be developed unless the owner possessed 
all the rights needed for the proposed development. 
Development rights would be extinguished by con-
struction and could be rejuvenated by razing build-
ings. It has been proposed that the government also 
be allowed to purchase development rights and re-
tire them if the density within districts becomes 
too great or lopsided. The government would also 
be allowed to issue more rights so as to achieve 
some measure of control over the total amount of 
development. 
This system of transferable rights would first be 
established through the police power of the state. 
After being implemented, its direction would be de-
termined by the market forces at work within each 
district. By allowing for some measure of govern-
ment influence through the issuance and buying 
up of rights, this system could have a positive effect 
on shaping and controlling the development of both 
urban and rural areas. 
Innovations, including development and refine-
ment of composite land-use control systems, in-
creasingly seem to characterize current thinking 
about land-use control. Evaluations of the full 
range of controls available is a particularly 
worthwhile venture. 
Although these methods have been 
treated separately, it is suggested that 
any analysis should be to compare the ef-
ficiencies of the various techniques. One 
must ask which method would most 
clearly define the state's interest in the 
property and thereby overcome problems 
of indefiniteness and judicial reluctance 
to recognize new interests in property. 
Which would be easiest to administer? 
(73, p. 456) 
Each governmental power involves several 
specific land-use controls. Table 2 provides a brief 
summary description of the controls most widely 
used or advocated for open-space purposes. All in-
volve direct or indirect infringement on private 
property rights. 
DISCUSSION 
The literature of land-use control is quite wide 
ranging and primarily deals with the legal aspects 
of these controls. Table 3 displays some conclusions 
concerning the usefulness of land-use controls in 
accomplishing outdoor-recreation programs. 
Sev.eral other pertinent dialogues permeate land-
use control literature. 
Some assert that there has been relatively little 
effective land-use planning in the United States to 
date. As Delafons has aptly stated, "One of the 
characteristic features of suburban development in 
America is its lack of contiguity. Individual de-
velopers use whatever land they tan acquire 
quickly and cheaply ... The result is a patchwork of 
development, unsightly, wasteful, inconvenient, 
and expensive to service" (34, p. 74). Thus, many 
land-use problems stem from reaction instead of ac-
tion. Zoning laws often are criticized for being 
enacted after nuisances are established. Reacting 
to problems also results in agencies incurring high 
land-acquisition costs because they wait until de-
velopment is imminent. Better planning is needed 
to avert land-use problems before they occur. 
People's attitudes and approaches to problem 
solution have been cited as the reason open-space 
problems exist today. "Before necessary land-use 
controls can be implemented, popular attitudes 
about private property must be changed to 
engender a collective sense of social responsibilities 
for the manner in which land is used" (36, p. 2). 
Americans perpetuate the myths of the frontier 
and of absolute ownership, and governments large-
ly protect and advocate these traditional views of 
private property rights (54). "Local governments 
have not been overly zealous in protecting the 
public's long-run land-use-control interests" (37, p. 
9). A movement away from absolute property 
ownership and toward more public and less private 
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Table 2. Major outdoor recreation land-use controls. 
Government 
ower 
Police 
Taxation 
Proprietary 
Spendinga 
and Eminent 
Domain 
Rural zoning: 
--regulates 
districts 
(56, 66), 
Land-use control 
Ordinance divides area into districts of development and 
uses of property outside cities and villages. Typical 
include conservation (11, 75), shoreland (94), open space 
forest (74), and other desired districts (29). 
Subdivision control: A device that can be used to regulate and order the 
process of subdividing and developing private land (37). May provide 
for open space by planning for parks and playgrounds (7), requiring 
open space in subdivisions or substituting monetary payment (11). 
Official map: A map on which government indicates the location of 
current planned facilities including open space. Has been used 
to temporarily freeze land use before property rights acquisition 
(11). One of few controls, though not widely used, comprehensive 
enough for open space purposes (51). 
·Preferential taxation: Technique by which government often attempts to 
encourage status quo land use by removing incentive to change its 
use (95). Consists of outright forgiveness for part of property 
tax levied if the land were assessed at fair market and not use 
value (32). Also called tax incentives, this method has been suc-
cessfully challenged in court (28, 43, 91). 
Deferred taxes: Property is assessed at both its current-use and best-
use value. Owner is given option of paying tax on either basis. 
If he chooses the current-use basis (e.g. , open space) and later 
converts, he is charged with the back tax differential for some 
specified period of time (32, 43). 
Land management: The ability of a government to direct land use for 
lands under its jurisdiction; impact is largely related to the size 
of the ownership, management funds available, and public policy. 
Land disposal: Land use can be influenced in the process by which 
governments dispose of public lands. 
Fee simple ownership: Public acquires all available private property 
rights for some public use. This gives a public agency maximum 
flexibility to manage lands for open-space purposes. Thi s i s an 
expensive control limited largely by agency fund appropriations 
and public sanction. 
Less than fee simple ownership: Public acquires only certain rights to 
land. Ability to manipulate land use is determined by the conditions 
stated in the rights-granting deed. 
aThe spending power can al so control l and-use through various incentive programs such 
as grants, subsidies, and credit arrangements. 
Table 3. Land-use control conclusions. 
Land-use 
Control Cost Flexibility 
Applicable 
project size Longevity 
Zani ng No direct cost Difficult to change 
in short run 
Large project in a 
single political 
jurisdiction 
Ordinance "erodes" 
through political 
pressure 
Subdivision No direct cost Uniformity requires 
semi-inflexibility 
City or county in 
a single political 
jurisdiction 
Relatively permanent 
Official 
map 
No direct cost Relatively inflex-
ible once lands are 
included on map 
Less than a city 
in a political 
jurisdiction 
Relat i vely permanent 
Taxation 
Proprietary 
activities 
Acquire fee 
ownership 
Acquire 
easement 
ownership 
Incentive 
programs 
No direct cost 
Direct cost, 
depends on level 
of management 
Direct cost, full 
value of rights 
Direct cost, 
percentage of full 
rights value 
Direct or indirect 
cost, depends on 
program 
Inflexible, diffi-
cult to est9blish 
or change 
Flexible within 
public policy 
Flexible within 
public policy 
Flexible in 
planning, 
inflexible later 
Flexible within 
public policy 
property rights may be warranted and essential to 
effective land-use control. 
A change of attitudes now seems to be moving 
toward acceptance of arrangements for more 
systematic land-use planning and control. The 
Congress has considered several alternative na-
tional land-use policy bills during recent years. 
These legislative efforts often call upon the states 
to establish improved land-use planning processes. 
These processes compel the states to take a firmer 
hand in land-use planning and control on the 
premise that local governments operate on a scale 
too small for effective planning and control. 
Although national legislation has not been 
enacted, major new initiatives in land-use planning 
and control have already been undertaken in a con-
siderable number of states in essentially all sec-
tions of the country (16,67). These efforts range 
from actions to protect particular natural and 
agricultural resources to more general control and 
direction of state growth. Some new directions in 
land-use planning and control are substantially 
based on legal controls closely related to zoning, 
and others are largely based on special tax ar-
rangements designed to alter economic incentives. 
These current efforts give promise of more effec-
Uni formi t~' re'lui res 
this to ue ap~lied 
to political unit 
Any size 
Any size 
Any size 
Any size 
Relatively permanent 
Permanent depending 
on public desires 
Permanent depending 
on public desires 
Theoretically 
permanent ; empiri-
cally, not enough 
experiment to say 
Permanent depending 
on public desires 
tive planning and control. But such effectiveness is 
still primarily prospect, not yet demonstrated fact. 
Even so, the prospect is there- creating urgent 
need for more complete information concerning the 
effectiveness and costs of var ious land-use controls. 
Probably the most overriding conclusion in the 
land-use control literature is that maximum effec-
tiveness requires an integration of land-use con-
trols. "It's combination. Not one of these devices is 
worth very much isolated by itself' (90, p. 68). 
Open-space programs should obtain a good balance 
between police power , eminent domain, and other 
land-use controls (58). "We customarily com-
partmentalize our thinking . .. ; compartmentaliza-
tion causes us to overlook possibilities of integra-
ting" (12, p. 56). Before serious efforts can be made 
to integrate land-use controls, the user ought to be 
reasonably familiar with the range of land-use con-
trols available for use in the field of outdoor 
recreation. While this analysis has attempted to 
provide a brief synopsis of such controls, it should 
not be used as a substitute for competent legal ad-
vice. Indeed, the successful application and integra-
tion of land-use controls requires the coordinated 
efforts of administrators, land-use planners, 
managers, and very importantly, legal counsel. 
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McNay Memorial Farm near 
Chariton is used for research on 
crossbreeding of beef cattle. 
The various studies conducted as part of the regional program 
are designed to: (1) determine the traits that contribute to net merit 
in beef cattle and their relative economic values, (2) develop the 
most effective methods for evaluating these traits and obtaining 
estimates of their heritabilities, (3) evaluate the effects and uses of 
inbreeding and crossbreeding, (4) evaluate the importance of 
genotype-environment interactions, (5) compare the effectiveness 
of different breeding and selection procedures for making genetic 
improvement, (6) determine the mode of inheritance of hereditary 
defects and develop methods for controlling them in beef cattle. 
Results in many phases of the regional program come slowly 
because of the long generation interval and low reproductive rate of 
cattle. Experiments often must be continued for several years to ob-
tain any reliable data at all. Results obtained in one project at one 
experiment station provide only partial answers and generally 
must be considered and compared with other results to be most 
useful. 
Despite these difficulties , animal scientists have accumulated 
comparative data on breeding systems and procedures, selection 
methods, and estimates of genetic response to long-term selection 
that producers can apply in improving the genetic potential of their 
cattle . 
Crossbreeding Raises Questions 
Crossbreeding in commercial hog production became common 
soon after World War II , but it gained widespread acceptance in thl;l 
cattle industry only during the past decade. The importation of 
semen or breeding stock of numerous European breeds, such as the 
French Charolais, Simmental, Limousin, and Chianani, un-
6 
doubtedly stimulated interest in crossbreeding. Some of the im-
ported breeds have the potential for rapid growth rate, leanness in 
the carcass, and extra milk production in cows-traits that could 
improve ,productivity and carcass merit in commercial beef en-
terprises. 
Although the potential advantages of crossbreeding are sub-
stantial , not just any crossbreeding program will reap profits for 
producers. The rapid influx of exotic breeds and adoption of 
crossbreeding brought to the fore many unanswered questions: 
Which breeds should be used as dams and sires? 
How much benefit comes from using crossbred cows? 
What value do the newly imported breeds have in U.S. beef en-
terprises? 
What effects do management and environment have on the 
performance of different crossbreeds? 
Is there any advantage in using some dairy breeding in beef 
cow herds? 
Which crossbreeding systems are practical and profitable in 
different sized herds under various management conditions? 
In recent years, cattle breeders at the Iowa Experiment Station 
have tried to answer some of these questions relating to crossbreed-
ing. They began evaluating the effects of introducing dairy breeding 
into an extensive beef production system in 1967. Recently, they 
undertook another project, which is still in progress, to determine 
the lifetime production of crossbred cows that differ in the amount 
and kind of dairy breeding. 
The growth potential, carcass 
merit, and general performance of 
various types of crossbred calves 
are compared with those of 
straightbreds at McNay Farm. 
